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ASSESSMENT OF GAPS IN EU
RESPONSE TO FUNDEMENTAL
RIGHTS VIOLATIONS
The Union is founded on the values of respect for human dignity, freedom, democracy, equality, the rule of law
and respect for human rights, including the rights of persons belonging to minorities. These values are common
to the Member States in a society in which pluralism, non-discrimination, tolerance, justice, solidarity and
equality between women and men prevail.
Article 2, Treaty on European Union (TEU)
Article 2 has a prominent place in the EU treaties, yet a vast gap exists between the rights guaranteed by the EU and the
exercise of these rights. Unclear laws, disempowerment or fear of reprisal can prevent people from knowing and enjoying their
rights.
In the past five years people across the EU have seen large scale attacks on social and cultural rights, discrimination, attacks
and violence against minorities, mass surveillance, and challenges to democratic rights.
Of particular concern have been the on-going challenges to democratic rights in Hungary, leading in 2013 to the Tavares report1
presented to the European Parliament, outlining options for addressing EU member states that fail to respect the EU fundamental
values listed in Article 2.
Hungary is far from being the only EU Member State where fundamental rights are in danger however, with other high profile
examples in recent years including the UK’s mass surveillance programmes2, anti-protest laws enacted in Spain3, and the
forced eviction of Roma in Bulgaria and France4.
The main response of European institutions to these threats has been via Article 7 TEU. Article 7 allows the EU to warn and
ultimately suspend the membership rights of a Member State in cases where there is a clear risk of serious breaches of the
values laid out in Article 2.5 This procedure can be initiated by one third of Member States, the Commission or the European
Parliament and allows a four fifths majority of the Council, after receiving the Parliament’s consent, to determine that there is a
clear risk of a serious breach of Article 2 values and set out recommendations for reform. It also allows the Council acting
unanimously, after either the Commission or 1/3rd of Member States have initiated the process and the Parliament has
consented, to determine the existence of a serious and persistent breach of Article 2 values and suspend membership rights of
that Member State.6
While theoretically having teeth and having once been used against Austria, Article 7 is considered by most commentators as
holding currently little to no potential of being used against Member States. A number of reasons have been put forward for
this, however the most often cited ones are that it requires a political decision by Member States to enact a process that they
are potentially afraid could be applied against them and would affect the ability of the EU to in the future take decisions based
on mutual compromise and trust.7
What has been proposed by the European Commission and European Council and actually established are two dialogue
mechanisms, neither of which has direct enforcement powers.
The Annual Rule of Law Dialogue, established in 2014 by the European Council, is a once-per-year discussion on the status of
the rule of law in Member States and is not linked to any sanctioning powers. The first session took place in November 20158
and can be seen as limited at best, with the post-meeting minutes listing discussions on the Commission conference on antiSemitism and anti-Islam hate in Europe, best practices and challenges from national contexts, and the rule of law in the digital
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era9 and reports indicating that a soft approach was taken, with Member States being encouraged to open up on issues rather
than face criticism from other members.10
The Rule of Law Framework was the alternative or complementary option set up by the European Commission in 2014. Its
focus is to address systematic threats to the rule of law in EU Member States and act as an early warning and resolution
system before an Article 7 level ‘clear risk of a serious breach’ of fundamental values would be reached. 11 It relies on
continuous dialogue between the Commission and the Member States on the issue involved and is made-up of three stages:
an assessment by the Commission, dialogue with the Member State and a ‘rule of law opinion’, or warning; a public
recommendation on issues to be resolved by the Member State, if they do not address the problems outlined in the warning;
monitoring of follow-up and possible referral to the Article 7 procedures if the problems are not resolved. 12 This procedure has
been praised by some commentators as a compromise process that neither alienates Member States nor requires a difficult-toobtain treaty change. However its weaknesses are substantial, including being based on the presumption that Member States
who have systematically breached the rule of law wish to enter into dialogue and resolve the issue, rather than having taken the
decision to breach the rule of law,13 and it is still very heavily dependent on Article 7 as the ultimate sanction, which – as
discussed – is very unlikely to be used. The most recent developments in Poland have led the European Commission to
activate the Rule of Law Framework to monitor clear indications of systemic threat and, engage in dialogue with its government
to remedy to the situation.14 Ultimately whether this would reach the level of sanctions under the Article 7 procedure is an open
question.
As such, Article 7 remains the only way currently to address threats to Article 2 principles. In light of on-going threats to
fundamental rights and democracy in the EU, the risk is high that relying on Article 7 means that the EU itself is not and will not
be able to address threats to its own founding values by Member States.
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